IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MAX WEEI SMAN : ClVIL ACTI ON

VS.
NO. 04-CV-4719
BUCKI NGHAM TOWNSHI P,
BUCKI NGHAM TOWNSHI P BOARD OF )
SUPERVI SORS, RAYMOND STEPNOSKI , :
HENRY ROMAN, and JANET FRENCH :

MVEMORANDUM AND ORDER

JOYNER, J. June 14, 2005

By way of the notion now pending before this Court,
Def endants nove for the dismssal of Counts I, VI, VII, VIIl and
| X of Plaintiff’s Anmended Conplaint. For the reasons di scussed
bel ow, the notion shall be granted in part.

Factual Backgr ound

Plaintiff, Max Weisman, first becanme enpl oyed by Defendant
Bucki ngham Townshi p in Septenber, 1998 as the Finance Director.
I n Novenber, 1999, Plaintiff was appoi nted by the Bucki ngham
Townshi p Board of Supervisors to the position of Interim Township
Manager and then in February, 2000 was offered the position of
Townshi p Manager.! (Anmended Conpl aint, 9Ys18-21). Between

February and June, 2000, when he presented themw th proposed

! Plaintiff further avers that between Novenber, 1999 and
July, 2000, he was enpl oyed as both the Townshi p’s Manager and
its Finance Director. (Anended Conplaint, 120).



written enpl oynent and severance agreenents covering his salary,
vacation tinme and other benefits, Plaintiff negotiated the terns
of his enploynent as Townshi p Manager with the Supervisors.
Al t hough Def endants never actually signed the proposed witten
agreenents, Plaintiff alleges that they did inplenent the terns
proposed therein and continued to assure himthat the witten
contracts would be signed in due course. (Am Conpl., s 22-29).

M. Wi sman has been suffering from depression since he was
a teenager and, in or about Novenber, 1997, was di agnosed as
suffering from bi-polar disorder, panic disorder and naj or
depression. (Am Conpl., T14). To the best of Plaintiff’s
know edge, however, no one at the Township knew that he suffered
fromthese conditions, as he was able to performthe essenti al
functions of his jobs with the Townshi p except during acute and
tenporary episodes. (Am Conpl., Ys16, 33). |In March, 2001,
Plaintiff required an extended | eave to donate a kidney to a
relative. At that tinme and pursuant to what Plaintiff alleges
was “an unwitten but regularly inplenmented policy, practice
and/ or custom of the Township,” he was advanced two weeks of sick
| eave so that he would not have a | apse in salary while he was
out. (Am Conpl., 9s31-32).

On Decenber 2, 2002, Plaintiff left work around |unchtine
because of synptons related to his depressive illness and, after

seeing his doctor on Decenber 4, began intensive treatnent in a



partial hospitalization programon Decenber 6, 2002.%2 On
Decenber 12, 2002, Defendant Raynond Stepnoski, the then-Chairman
of the Board of Supervisors, sent Plaintiff a letter giving
formal notice that the township was treating his absence from
wor k as being covered under the Fam |y Medical Leave Act,
effective Decenber 2, 2002 and that he was a “key enpl oyee”

wi thin the neaning of the FMLA.  (Am Conpl., 937). On Decenber
20, 2002, Plaintiff was paid for all of his accrued sick,
personal and vacation time and was thus not advanced two weeks of
sick | eave as he had been in March, 2001. When Plaintiff asked
Ms. Cozza why he had not been advanced sick | eave, she inforned
hi mthat al though she had done the paperwork to advance himthe

| eave, M. Stepnoski had directed her not to do so. (Am Conpl.,
f1s38-39) .

Al though Plaintiff had initially advised Townshi p Human
Resources Director Dana Cozza that he was suffering from
pneunonia and it was pneunoni a which was referenced in M.

St epnoski’s Decenber 12'" |etter, on Decenber 30, 2002, M.
Wei sman di scl osed the true nature of his illness to Ms. Cozza
through a letter acconpanying his conpl eted nedical forns and

requesting that the informati on be kept confidential. (Am

2 Plaintiff’s Anmended Conpl aint actually avers that his
treat ment conmenced on Decenber 6, 2004. However, given that al
of the other tinme frames referenced in the anended conplaint are
to the year 2002, we assunme that the reference to 2004 in
paragraph 35 is a typographical error.
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Conmpl ., 1s36, 40). In that sane letter, Plaintiff also infornmed
Def endants that he was di sabl ed and requested accommbdati ons due
to his disability and that he be paid according to the disability
provisions in his enploynment contract. Wile acknow edgi ng t hat
t hey had been made aware of M. Wisman's disability, the
defendants did not offer to engage in any interactive process and
did not pay Plaintiff any disability benefits. (Am Conp., 9s40-
43). Thereafter, in January, 2003, several |ocal newspapers
publ i shed articles indicating that Plaintiff was on an extended
| eave of absence and that M. Stepnoski was “running the
Township.” Plaintiff also began hearing from ot her people who
had either done business with the township or were otherw se
associated with the township that they had heard runors
concerning his specific illness. (Am Conpl., 9Ys44-46). At the
February 12, 2003 neeting of the Township Board of Supervisors,
M. Stepnoski resigned fromhis position as Chairman of the Board
and was then appointed by the remaining Supervisors to the paid
position of “Interim Townshi p Manager.” (Am Conpl., Ys55-56).
On February 14, 2003, Plaintiff dual filed conplaints with
t he Pennsyl vani a Human Rel ati ons Comm ssi on and the Equal
Enmpl oynent Qpportunity Comm ssion agai nst the defendants for
their refusal/failure to provide himw th rights and benefits to
whi ch he was entitled and alleging violations of the Pennsyl vania

Human Rel ations Act, the Americans with Disabilities Act and the



Fam |y Medical Leave Act. (Am Conpl., 748). On February 28,
2003, Defendant Henry Rowan, Vice-Chairman of the Townshi p Board
of Supervisors sent Plaintiff a letter termnating himfromhis
position effective March 1, 2003 because his FM.A | eave had

expi red on February 24, 2003. (Am Conpl., {s50-51). On July
15, 2004, Plaintiff received Notice of his Rght to Sue fromthe
EEOCC. He received Notice of his Right to Sue fromthe PHRC on
Sept enber 24, 2004. (Exhibit “A” to Anended Conplaint). M.

Wei sman then filed this |awsuit on Cctober 7, 2004, against al

of the defendants for violations of the Famly Medical Leave Act,
29 U.S.C. 82601, et. seq., the Anericans with Disabilities Act,
42 U. S.C. 812101, et. seq., the Pennsylvania Human Rel ations Act,
43 P.S. 8951, et. seq., the Sunshine Act, 65 Pa.C. S. 8701, et.
seq., the Second O ass Township Code, 53 P.S. 865101, et. seq.
and for invasion of privacy and breach of contract and/or

prom ssory estoppel and agai nst Defendant Stepnoski only for
tortious interference wth contractual relationship. As noted,
Def endants now nove to dismss the plaintiff’s clains under the
FMLA (Count 1) and the Sunshine Act (Count |IX) and for invasion
of privacy, breach of contract/prom ssory estoppel and his claim
agai nst M. Stepnoski for tortious interference.

St andards Applicable to Motions to DismSs

It has long been the rule that in considering notions to

di sm ss pursuant to Fed. R G v.P. 12(b)(6), the district courts



must “accept as true the factual allegations in the conplaint and
all reasonable inferences that can be drawn therefrom” Allah v.
Seiverling, 229 F.3d 220, 223 (3d Cr. 2000)(internal quotations

omtted). See Also: Ford v. Schering-Plough Corp., 145 F. 3d 601,

604 (3d Gr. 1998). A notion to dismss may only be granted
where the allegations fail to state any clai mupon which relief

may be granted. See, Mirse v. Lower Merion School District, 132

F.3d 902, 906 (3d Gr. 1997). The inquiry is not whether
plaintiffs will ultimately prevail in a trial on the nmerits, but
whet her they should be afforded an opportunity to offer evidence

in support of their claims. |In re Rockefeller Center Properties,

Inc., 311 F.3d 198, 215 (3d Cir. 2002). Dy smssal is warranted
only “if it is certain that no relief can be granted under any

set of facts which could be proved.” Klein v. General Nutrition

Conpanies, Inc., 186 F.3d 338, 342 (3d Gr. 1999)(internal

guotations omtted). It should be noted that courts are not
required to credit bald assertions or |egal conclusions
inproperly alleged in the conplaint and | egal concl usions draped
in the guise of factual allegations may not benefit fromthe

presunption of truthfulness. 1n re Rockefeller, 311 F.3d at 216.

A court may, however, | ook beyond the conplaint to extrinsic
docunents when the plaintiff’s clains are based on those

docunments. GSC Partners, CDO Fund v. Washi ngton, 368 F.3d 228,

236 (3d Gr. 2004); In re Burlington Coat Factory Securities




Litigation, 114 F.3d 1410, 1426. See Al so, Angstadt v. M dd-West

School District, 377 F.3d 338, 342 (3d Gr. 2004).

Di scussi on

A. Dismssal of Plaintiff's FMLA d ai ns.

In enacting the FMLA, Congress explicitly recogni zed that
“there is inadequate job security for enployees who have serious
health conditions that prevent them fromworking for tenporary
periods.” 29 U S.C. 82601(a)(4). Thus, the FMLA was enacted to
provi de | eave for workers whose personal or nedical circunstances
necessitate |l eave in excess of what their enployers are willing

or able to provide. Victorelli v. Shadyside Hospital, 128 F.3d

184, 186 (3d Gr. 1997), citing 29 CF. R 8825.101. One of the
chief goals of the Act was “to bal ance the demands of the

wor kpl ace with the needs of famlies, to pronote the stability
and econom c security of famlies,... and to entitle enployees to
t ake reasonabl e | eave for nedical reasons,... and to acconplish
[those] purposes in a manner that accommbdates the legitinate
interests of enployers...” 29 U S. C 82601(b)(1)-(3). See

Al so, Churchill v. Star Enterprises, 183 F.3d 184, 192 (3d Cr

1999). To acconplish these goals, “...an eligible enpl oyee shal
be entitled to a total of 12 workweeks of |eave during any 12-
month period...” 29 U S.C. 82612(a)(1). Upon return from

| eave, the enployee is entitled “to be restored by the enpl oyer

to the position of enploynment held by the enpl oyee when the | eave



commenced,” or “to an equival ent position wth equival ent
enpl oynent benefits, pay, and other terns and conditions of
enpl oyment.” 29 U S.C. 8§2614(a)(1).

In addition to these provisions, the FMLA al so prohibits
enployers frominterfering with, restraining or denying an
enpl oyee’ s exercise or attenpted exercise of his |eave rights,
fromdi scharging or in any other manner discrimnating agai nst an
enpl oyee for opposing any practice nmade unlawful by the Act or
for filing any charges or instituting any proceedings related to
the Act. 29 U S.C 82615. Under the FMLA s conpani on
regul ati ons, the enployer nmust communi cate with enpl oyees
regarding their rights under the FM.A, providing individualized
notice to enployees regarding their FM.LA rights and obligations.

Fogel man v. Greater Hazleton Health Alliance, 122 Fed. Appx. 581,

587 (3d Gr. Dec. 23, 2004); 29 C F. R 8825.208(a).
Courts have thus recognized that the FMLA creates two

di stinct causes of action. Coppa v. Anerican Society for

Testing and Materials, Cv. A No. 04-234, 2005 U S. Dist. LEXIS

8737 at *4 (E.D.Pa. May 11, 2005); Callison v. Gty of

Phi | adel phia, Cv. A No. 03-3008, 2004 U.S. Dist. LEXIS 6770 at

*9-*10 (E.D.Pa. March 31, 2004). First, a plaintiff may pursue
recovery under an “entitlenment” or “interference” theory. This
claimarises under 29 U S. C. 82615(a)(1), which makes it unl awf ul

for an enployer “to interfere with, restrain, or deny” an



enpl oyee’ s rights under the FMLA. Bearley v. Friendly Ice Ceam

Corp., 322 F. Supp.2d 563, 570 (M D. Pa. 2004); Callison, 2004 U.S.
Dist. LEXIS at *10. Under an interference claim it is the
plaintiff’s burden to show (1) she is an eligible enployee under
the FMLA, (2) defendant is an enpl oyer subject to the

requi renents of the FMLA, (3) she was entitled to | eave under the
FMLA, (4) she gave notice to the defendant of her intention to
take FMLA | eave, and (5) the defendant denied her the benefits to
whi ch she was entitled under the FMLA. Bearley, 322 F. Supp.2d at

571; Parker v. Hahnemann University Hospital, 234 F. Supp.2d 478,

483 (D. N.J. 2002). Interference clains are not about
discrimnation; the issue is sinply whether the enpl oyer provided
its enployee the entitlements set forth in the FMLA such as a
twel ve week | eave or reinstatenent after taking a nedical |eave.
Callison, 2004 U.S. Dist. LEXIS at *11, quoting Parker, 234

F. Supp. 2d at 485 and Hodgens v. Ceneral Dynam cs Corporation, 144

F.3d 151, 159 (1st Cir. 1998). An interference claimalso
arises if an enployee can denonstrate that his enployer did not
advise himof his rights under the FMLA and that this failure to
advi se rendered himunable to exercise his leave rights in a

meani ngf ul way thereby causing injury. Conoshenti v. Public

Service Electric & Gas Co., 364 F.3d 135, 143 (3d Gr. 2004).
The second type of recovery under the FMLA is the

“retaliation” theory. Retaliation clainms are analyzed under the



burden shifting framework of MDonnell Douglas Corp. v. Geen,

411 U. S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973). Coppa,

supra. To establish a prima facie case of retaliation under the
FMLA, a plaintiff nust show that (1) she took an FMLA | eave, (2)
she suffered an adverse enpl oynent decision, and (3) the adverse

decision was causally related to her | eave. Lepore v. LanVision

Systens, Inc., 113 Fed. Appx. 449, 453 (3d Cr. Cct. 19, 2004);

Helfrich v. Lehigh Valley Hospital, Cv. A No. 03-5793, 2005

US Dist. LEXIS 4420 at *65 (E. D. Pa. March 22, 2005). After the
plaintiff establishes a prima facie case of retaliation, the
burden shifts to the enployer to articulate a legitinmate,

nondi scrimnatory reason for its adverse enploynent action. |If a
legitimate, nondiscrimnatory reason is provided, the burden
shifts back to plaintiff to establish that the enployer’s reasons
are pretextual. Coppa, 2005 U S. Dist. LEXIS at *5, citing

Bal tuskonis v. U S. Airways, Inc., 60 F. Supp.2d 445, 448 (E.D. Pa.

1999) .

In this case, it appears that the plaintiff is endeavoring
to state an “interference” claimin that he contends that he is
an “eligible enployee,” the defendant township is an “enpl oyer”
and that he had a “serious health condition” within the neaning
of the FMLA.  (Am Conpl., 9s66-67). Al though Plaintiff avers
that he did not request FMLA | eave, by letter dated Decenber 12,

2002, Defendants notified himthat it was designating his absence
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fromwork comrenci ng Decenber 2, 2002 as covered under the FM.A
Plaintiff further avers that Defendants interfered with and/or
violated his rights under the FMLA by failing to provide himwth
adequate notice of his rights under the FMLA or notice that fully
conplied with 29 C F. R 8825.301(b)(1) because they failed to
provide (1) notice and/or information as to the right under the
policies, practices and custons of the Township to all ow

enpl oyees to substitute paid | eave for the FMLA | eave and t he
right to have the FMLA | eave commence only after paid | eaves were
exhausted; and (2) notice of or information of his right to take
| eave intermttently or on a reduced | eave schedule. (Am

Compl ., 173). Plaintiff alleges that his FM.A rights were
further violated by virtue of Defendants’ notification (1) that
he needed a fitness for duty certificate, (as the Township did
not have a uniformy applied policy) and (2) that he was a “key”
enpl oyee. (Am Conpl., s 74-75).

Under 29 C F. R 8825.208(a), “[i]n all circunstances, it is
the enployer’s responsibility to designate | eave, paid or unpaid,
as FMLA-qualifying, and to give notice of the designation to the
enpl oyee as provided in this section.” 29 C. F.R 8825.301
provides the following in relevant part with respect to enpl oyer
notification:

(a)(1) If an FMLA-covered enpl oyer has any eligible

enpl oyees and has any witten gui dance to enpl oyees

concerni ng enpl oyee benefits or |eave rights, such as in an
enpl oyee handbook, information concerning FMLA entitl enents
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and enpl oyee obligations under the FMLA nust be included in
t he handbook or other docunent. For exanple, if an enployer
provi des an enpl oyee handbook to all enpl oyees that

descri bes the enployer’s policies regarding | eave, wages,
attendance, and simlar matters, the handbook nust

i ncorporate informati on on FMLA rights and responsibilities
and the enployer’s policies regarding the FM.A. ..

(2) If such an enployer does not have witten policies,
manual s or handbooks descri bi ng enpl oyee benefits and | eave
provi sions, the enployer shall provide witten guidance to
an enpl oyee concerning all the enployee s rights and
obl i gations under the FMLA. This notice shall be provided
to enpl oyees each tinme notice is given pursuant to paragraph
(b) and in accordance with the provisions of that
par agr aph. . .

(b)(1) The enployer shall also provide the enployee with
witten notice detailing the specific expectations and

obl i gati ons of the enpl oyee and expl ai ni ng any consequences
of a failure to neet these obligations. The witten notice
nmust be provided to the enployee in a | anguage in which the
enployee is literate...Such specific notice nust include, as
appropri at e:

(1) that the leave will be counted agai nst the
enpl oyee’ s annual FM.A | eave entitl enent;

(1i) any requirenents for the enployee to furnish
medi cal certification of a serious health condition and
t he consequences of failing to do so;

(1i1) the enployee’s right to substitute paid | eave and
whet her the enployer will require the substitution of
paid | eave and the conditions related to any
substitution;

(iv) any requirenent for the enployee to nmake any
prem um paynments to maintain health benefits and the
arrangenents for maki ng such paynents, and the possible
consequences of failure to nmake such paynents on a
timely basis (i.e., the circunstances under which
coverage may | apse);

(v) any requirenment for the enployee to present a

fitness-for-duty certificate to be restored to
enpl oynent ;

12



(vi) the enployee’'s status as a “key enployee” and the
potenti al consequence that restoration may be deni ed
foll ow ng FMLA | eave, explaining the conditions
required for such denial;

(vii) the enployee’s right to restoration to the sane
or an equival ent job upon return fromleave; and

(viii) the enployee’ s potential liability for paynent
of health insurance prem uns paid by the enpl oyer
during the enployee’ s unpaid FM.A | eave if the enpl oyee
fails to return to work after taking FMLA | eave.

(2) The specific notice may include other

i nformati on—e.g., whether the enployer wll require
periodic reports of the enployee’ s status and intent to
return to work, but is not required to do so..

(c) Except as provided in this subparagraph, the witten
notice required by paragraph (b) (and by subparagraph (a)(2)
where applicable) nmust be provided to the enpl oyee no | ess
often than the first tine in each six-nonth period that an
enpl oyee gives notice of the need for FMLA | eave (if FM.A

| eave is taken during the six-nonth period). The notice
shal|l be given within a reasonable tine after notice of the
need for |eave is given by the enpl oyee—w thin one or two

busi ness days if feasible. |If |eave has al ready begun, the
notice shall be mailed to the enpl oyee’ s address of
record. .. ..

In review ng the Decenber 12, 2002 notification letter, we
find no nerit to the plaintiff’s contention that his FM.A rights
were violated by Defendants’ “key enpl oyee” designation.

Rat her, it appears that the Township was nerely conplying with
the requirenents of the two foregoing regul ations. However,
under Section 2614(a)(4), “[a]s a condition of restoration under
paragraph (1) for an enpl oyee who has taken | eave...the enpl oyer
may have a uniformy applied practice or policy that requires

each such enpl oyee to receive certification fromthe health care

13



provi der of the enployee that the enployee is able to resune
work...” As Plaintiff alleges that the defendant township did
not have such a uniformpolicy, we find he has sufficiently pled
a cause of action under the FMLA to withstand the instant notion
to dism ss.

Furthernore, under 29 C.F. R 8825.700(a), “[a]n enployer
must observe any enpl oynent benefits programor plan that
provides greater famly or nedical |eave rights to enpl oyees than
the rights established by the FMLA.” Additionally, while the
regul ati ons do not specify it, the Third Grcuit’s decision in

Conoshenti, supra.,quoting Ragsdale v. Wlverine Wirld Wde,

Inc., 535 U. S. 81, 89-90, 122 S. Ct. 1155, 1161, 152 L.Ed.2d 167
(2002) strongly suggests that an enployer’s FMLA notice should
al so include information regardi ng an enpl oyee’s options to take
medi cal |leave on an intermttent basis. (“Consider, for

i nstance, the right under 82612(b)(1) to take intermttent |eave
when nedically necessary. An enpl oyee who under goes cancer
treatnments every other week over the course of 12 weeks m ght
want to work during the off weeks, earning a paycheck and saving
six weeks for later. |[If she is not inforned that her absence
qualifies as FMLA | eave—and if she does not know of her right
under the statute to take intermttent |eave—she m ght take al
12 of her FM.A-guaranteed weeks consecutively and have no | eave

remai ning for sone future enmergency. In circunstances |ike

14



these,...the enployer’s failure to give the notice could be said
to “deny,” “restrain,” or “interfere wwth” the enpl oyee’s
exercise of her right to take intermttent |eave...)

Accordingly, we shall also deny the notion to dismss that part
of the plaintiff’s FMLA clai mwhich alleges that Defendants
interfered with his FMLA rights because they failed to provide
information as to the Township’s policies, practices and custons
to all ow enpl oyees to substitute paid | eave for FMLA | eave and
the right to have the FMLA | eave conmmence only after paid | eaves
wer e exhausted, and of his right to take intermttent |eave.

Def endants are of course free to re-assert their argunents in
support of dism ssal should Plaintiff fail to denonstrate
prejudice as a result of these alleged fail ures.

B. Dismssal of Plaintiff's Invasion of Privacy d aim

Def endants next nmove to dismss Count VI of the anended
conplaint, which alleges that Plaintiff’s constitutionally
protected privacy rights were violated by the defendants’
purported disclosures of his illness to the public.

The constitutional right to privacy, as recognized by the
U S. Suprene Court, extends to two types of interests. C N ex.

rel. 1.N._ v. Ridgewood Board of Education, 319 F. Supp.2d 483, 493

(D.N.J. 2004). One is the individual interest in avoiding
di scl osure of personal matters, and another is the interest in

i ndependence in making certain kinds of inportant decisions.

15



Whal en v. Roe, 429 U. S. 589, 599, 97 S.Ct. 869, 876, 51 L.Ed.2d

64 (1977). Al though the full measure of the constitutional
protection of the right to privacy has not yet been fully
delineated, it has been found to enconpass “matters relating to
marriage, procreation, contraception, famly relationships, and

child rearing and education.” United States v. Westinghouse

Electric Corp., 638 F.2d 570, 577 (3d G r. 1980), quoting Paul v.

Davis, 424 U. S. 693, 713, 96 S. Ct. 1155, 1166, 47 L. Ed.2d 405
(1976). An enployee’s nedical records, which may contain
intimate facts of a personal nature, are also well within the

anbit of materials entitled to privacy protection. Sterling v.

Wayman, 232 F.3d 190, 195 (3d Cr. 2000); Westinghouse, supra.

See Also, Gruenke v. Seip, 225 F.3d 290, 302-303 (3d Gr. 2000)

and Doe v. SEPTA, 72 F.3d 1133, 1137 (3d Cr. 1995).

Def endants here nove to dismss on the grounds that the
plaintiff ostensibly did not specifically allege that his nedical
records were either available to Defendants or were released to
the public by Defendants. Rather, Plaintiff avers only that the
def endants “nmade public and/or caused to be published in the
newspaper” that he was “ill.” Plaintiff, however, also alleges
that the defendants “stated to individuals” that he “was ill
and/or suffering froma nental illness. (Am Conpl., 114)
Furthernore, in that portion of the Amended Conpl ai nt capti oned

“Facts Underlying Causes of Action,” M. Wisman also all eges

16



that (1) he disclosed the true nature of his illness to the
townshi p’s human resources director in a letter and via his

conpl eted nedical fornms, (2) that the township defendants

acknow edged havi ng been nade aware of his specific disability in
a letter fromM. Stepnoski dated January 13, 2003 and (3) that
ot her people who were associated with or did business with the
township told himthat they had heard runors and/or were nmade
aware of his specific illness. (Am Conpl., s 40, 41, 43-45).

G ven that under Fed. R Civ.P. 8(a), a plaintiff need only
provide “...a short and plain statenment of the clai mshow ng that
the pleader is entitled to relief,” we find that these avernents,
taken al together, are adequate to plead a claimfor invasion of
privacy.?

We |ikew se find unavailing the defendants’ argunent that
they are entitled to dism ssal on the basis of qualified
immunity. Qualified immunity protects governnental officials
perform ng discretionary functions “insofar as their conduct does
not violate clearly established statutory or constitutional
rights of which a reasonabl e person would have known.” Harl ow v.
Fitzgerald, 457 U. S. 800, 818, 102 S.Ct. 2727, 2738, 73 L.Ed.2d

396 (1982). A right is clearly established if its outlines are

3 O course in order to avoid summary judgnent, it renmins
i ncunbent upon the plaintiff to amass evidence as to precisely
what information was di ssenmi nated by the defendants, how it was
di ssem nated and to whom

17



sufficiently clear that a reasonable officer would understand
that his actions violate the right. Sterling, 232 F.3d at 193,
citing Kornegay v. Cottingham 120 F.3d 392, 396 (3d GCr. 1997).

If a violation exists, the inmunity question focuses on whet her
the law is established to the extent that “the unlawful ness of
the action would have been apparent to a reasonable official.”

Id., quoting Assaf v. Fields, 178 F.3d 170, 174 (3d Cr. 1999).

Thus, while a plaintiff need not show that the very action in
question has previously been held unlawful, he needs to show t hat
in light of preexisting |law, the unlawful ness was apparent. Shea
v. Smith, 966 F.2d 127, 130 (3d Cr. 1992).

In this case, as is apparent from Walen v. Roe, supra., the

| aw was clearly established at |east as of 1977 that public

di scl osure and/or di ssem nation of an individual’s nedical
records, in the absence of a conpelling conpeting interest on the
part of the state, constituted an unlawful violation of one's
constitutionally protected right to privacy. Accepting the
plaintiff’'s avernents as true that “one or nore of the individual
def endants nmade public and/or caused to be published in the
newspaper that [he] was ill...and/or suffering froma nental
illness...,” we find that qualified imunity would not be
avai l abl e to the individual defendants here, given the clearly
established law on this issue. The notion to dism ss Count VI of

t he Arended Conplaint is therefore denied.
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C. Dismssal of Plaintiff's Breach of Contract and
Tortious Interference with Contract d ains.

Def endants next nove for the dismssal of Plaintiff’s breach
of contract and tortious interference with contract clains for
the reason that the enploynent contract upon which he bases these
cl ai r8 was never signed.

Evi dence of nutual assent to enpl oy and be enpl oyed which
contains all the elements of a contract nmay be construed as a
bi ndi ng contract of enploynment though not reduced to writing.

George W Kistler, Inc. v. OBrien, 464 Pa. 475, 347 A 2d 311,

315 (1975). Thus, in Pennsylvania it is possible for the parties
to bind thenselves orally even when contenplating a later witten
contract, provided that the parties have manifested nutual intent
to do so and there is agreenent on all aspects of the enpl oynent

relationship. Overseas Strategic Consulting, Ltd. v. Larkins,

Cv. A No. 01-4115, 2001 U.S. Dist. LEXIS 16390 at *12 (E.D. Pa.
Cct. 10, 2001). Cenerally, to support a claimfor breach of
contract under Pennsylvania law, a plaintiff nust allege: 1) the
exi stence of a contract, including its essential terns; 2) a
breach of a duty inposed by the contract; and 3) resultant

damages. Ware v. Rodale Press, Inc., 322 F.3d 218, 225 (3d Cr

2003); Pittsburgh Construction Co. v. Giffith, 834 A 2d 572, 580

(Pa. Super. 2003); Koken v. Steinberg, 825 A 2d 723, 729

(Pa. CmM th. 2003).

Under Pennsylvania | aw, a cause of action for tortious
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interference with contractual relations has the foll ow ng

el ements: (1) the existence of a contractual, or prospective
contractual relation between the conplainant and a third party;
(2) purposeful action on the part of the defendant, specifically
intended to harmthe existing relation, or to prevent a
prospective relation fromoccurring; (3) the absence of privilege
or justification on the part of the defendant; and (4) the

occasi oning of actual |egal damage as a result of the defendant’s

conduct. CG& COccupational Therapy v. RHA Health Services, Inc.,

357 F.3d 375, 384 (3d Cir. 2004); Mlicic v. Basketball Marketing

Co., Inc., 857 A .2d 689, 697 (Pa. Super. 2004).

In application of the foregoing principles to the case at
hand, we find that the plaintiff has alleged sufficient facts to
pl ead viable clains for breach of an enploynent contract and for
tortious interference wwth the terns of that contract on the part
of M. Stepnoski .

To be sure, while it is true that the anmended conpl ai nt
avers that the township never formally executed the proposed
witten agreenents which Plaintiff submtted, there are al so
all egations that the defendants neverthel ess repeatedly verbally
assured Plaintiff that the agreenent was acceptabl e and woul d be
signed and inplenented the terns of the proposed agreenent by
payi ng himthe salary he had requested, giving himthe use of a

townshi p vehicle, paying his dues, subscriptions and continuing
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educati on cl ass expenses, giving himthe vacation tinme he had
requested and putting into place a life insurance policy and
pension plan for him Plaintiff further alleges that the

def endants breached this agreenment and damaged hi m by, /nter
alia, failing to conpensate himfor his disability, failing to
pay hima |lunp sum of one-half of his salary upon term nation,

not allowng himto use his conpensatory tinme off for the hours
wor ked above and beyond regul ar business hours and failing to pay
for health care coverage for himand his famly for six nonths
followng his termnation. (Am Conpl., Ys119-121, 125-128).

Addi tionally, the anmended conpl aint avers that Defendant
Stepnoski, while still the Chairman of the Board of Supervisors
acted intentionally and in his own self-interest to have
Plaintiff dism ssed fromhis position as Townshi p Manager in
order that he could assunme the position for hinself. As we find
that all of these avernents, read in the |ight nost favorable to
the plaintiff as the non-noving party, are sufficient to plead
causes of action for breach of contract and tortious interference
with contractual relations, we deny the notion to dism ss Counts
VIl and VIII

D. Dismssal of Plaintiff's d aimunder the Sunshi ne Act.

Finally, Defendants al so seek dism ssal of Count |X of
Plaintiff’s Anmended Conpl aint, which asserts a claimfor relief

under the Pennsyl vania Sunshine Act, 65 Pa.C. S. 8701, et. seq. on
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the grounds that Plaintiff failed to bring his | egal challenge
within thirty (30) days.

Specifically, the plaintiff challenges the defendants’
decision to designate hima “key enployee” and to ultimtely
term nate hi munder the Sunshine Act as those decisions were not
undertaken at an open public neeting nor were they put to a
public vote. 1In general, the Sunshine Act requires:

“Official action and deliberations by a quorum of the
menbers of an agency shall take place at a neeting open to
t he public unless closed under section 707 (relating to
exceptions to open neetings), 708 (relating to executive
sessions) or 712 (relating to General Assenbly neetings
covered).

65 Pa.C. S. 8704.

In Iieu of discussing whether the chall enged actions fal
wi thin any of the exceptions delineated in sections 707, 708 or
712, Defendants instead | ook to section 713 in support of their
notion for dismssal of Plaintiff’s Sunshine Act claim That
section provides:

A |l egal chall enge under this chapter shall be filed within
30 days fromthe date of a neeting which is open, or within
30 days fromthe discovery of any action that occurred at a
nmeeti ng which was not open at which this chapter was

vi ol ated, provided that, in the case of a neeting which was
not open, no |egal challenge may be comrenced nore than one
year fromthe date of said neeting. The court may enjoin
any chall enged action until a judicial determ nation of the
legality of the neeting at which the action was adopted is
reached. Should the court determne that the neeting did
not nmeet the requirenents of this chapter, it may inits
discretion find that any or all official actions taken at
the neeting shall be invalid. Should the court determ ne
that the neeting net the requirenents of this chapter, al
official action taken at the neeting shall be fully
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ef fective.
Thus, failure to initiate a legal challenge within the statutory
limtations period of Section 713 bars jurisdiction by the trial

court. Belitskus v. Hamin Township, 764 A 2d 669, 670

(Pa.CmM t h. 2000), appeal denied, 565 Pa. 676, 775 A 2d 809

(2001), citing, Lawrence County v. Brenner, 135 Pa.Cmnth. 619,

582 A .2d 79 (1989), appeal denied, 527 Pa. 652, 593 A 2d 423
(1991).

In this case, it is clear fromthe anended conpl ai nt that
M. Weisman knew that the Townshi p had designated hima “key
enpl oyee” upon receipt of M. Stepnoski’s letter of Decenber 12,
2002. He further |earned that he had been term nated on or about
February 28, 2003. Gven that Plaintiff did not institute any
| egal challenge to the apparent failure of the Township to nmake
t hese decisions at an open, public neeting until he filed his
conplaint in this action on Cctober 7, 2004, we find that his
Sunshine Act claimis barred as untinely under Section 713.
Count | X of the Amended Conpl aint shall therefore be dism ssed
w th prejudice.

For all of the reasons set forth above, the defendants’
notion to dismss is granted in part and denied in part pursuant

to the attached order.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MAX WEEI SMAN : CVIL ACTI ON
VS.
NO. 04-CV-4719
BUCKI NGHAM TOWNSHI P,
BUCKI NGHAM TOWNSHI P BOARD OF

SUPERVI SORS, RAYMOND STEPNOSKI | :
HENRY ROWAN, and JANET FRENCH :

ORDER

AND NOW this 14t h day of June, 2005, upon
consi deration of Defendants’ Mdtion to Dismss Plaintiff’s
Amended Conpl aint and Plaintiff’s Response thereto, it is hereby
ORDERED t hat the Mdtion is GRANTED I N PART and DENI ED | N PART and
Count | X and that portion of Count | which alleges violation of
Plaintiff’s FMLA rights by virtue of Defendants’ designation of
Plaintiff as a “key enpl oyee” are DI SM SSED

In all other respects, the Mtion is DEN ED

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




